‘lnternal Revenue Service

memorandum

CC:TL:TS/MAKEYES

date: 15JUN 1988

to:District Counsel, Baltimore lA:BAL

from:Director, Tax Litigation Divisien CC:TL

subject: Consents and Rarred Years

This memcranaum 1s in response to your recuest of larch §,
1908, regarding the i1issue of whether it 1s proper to use &
closing agreement to obtein & waiver of the statute of
limitaticns when the statutcry perioa has alreauy expireu.
Toyrery 3

e acree with your conclusicn that tire use of Form 9C0 to
rec.en & Dparrec year is improper. Ag you noted, tihe statute
undger section 6501 1s ciear that an agreement nust be executea Oy
botn parties before the expiration of the periou for assessment.
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Artgrengiy thne Daltiaore District may be using a
moGcificarion ©f Foria JOG; c1os;n5 ayrezmnent to obtzin a waiver
he stetute of fimitations when the statutory period has alreac
Xpired. It appears that this tJracuce 1s primarily being useu
i sheltcr cases. The speciiic language of concern in these
ic as follows:
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Tue parties have resclveu an issue as to the
assessabllity ancd collectibility of a
deficiency for this year(s) and the taxpayers
agree, me_gi

mitati o) d r LO
the assessment ana col¢ectlon of tnlu
deficiency with interest as set forth in this
agreement. -

The taxpayer(s) alsc specifically waive the
vi S which i c

- . . ioht preclude the
a snent g coll ; S |
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ana interest thereon, and agree that after
the assessment ana collection of these
amounts neither these amounts nor any amounts
previously assessed with respect to the
income tax liability for this issue are
refundable or creditable, except as provided
in this agreement. . . [empliasis supplied]
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A closing acreement can not be used to obtain a waiver oL
the statute of limitations when the statutory period has aireauy
expired, As you noted, section 6501(a) provicdes a 3 year perioc
of iimitetiones for assessment. The period of limitations can be
extended by a consent, pursuant to section 6501({(c) (&) wiich
Lrovices:

Extension by Agyreement - where, before the expiration
of the tiie prescribec in thigs gection for the
assessiient of any tax lmposed by this titie, exzcept the
state tax provideu in chapter 11, boti the Secretary
and the taxpayer have consented 1n writing to its
assegsment after such time, the Tax ma: sseg

any time prior to the expiration of the period agreeq
ypon. The perioc so agreeu upon may be extendeua by

subseduent agreements in writing before the expairation

of the period agreec upon.

The plain iancuage of this section makes i1t clear that the perioc
cf :imitaetions can not be extencded by & consent, unless the
consent is executed prior to the expgiration of the periovd of
limitations. Therefore, any agreement extencing the period of
limitations once it has aireacy expirec 1is moot.

Furthermcre, the coce provides for a refund or abatement of
any amount assessed or coirlected after expiration of the
statutory period. Section 6401 provides that any amount of &
payment of &any Internal Revenue tax which 1s assessed or
colliected after the expiration of the period of limitation is an
"overpayment". The Secretary is authorized to abate the unpaic
portion of the assessment of any tax which is assessed after the
expiration of the period of limitations properly applicable to
such tax. See I.R.C. 6404(a)(2).

In Daamond Garcpner Corporation, Transferee v, Commigsioner,
38 T.C. 875, B79-381 (1962), the Court noted that the effect ¢l
the statute of limitetions is "for all practical purposes" to
extinguilsh & barred tax liability. In arrivang at this
conclusion, the Court went through the legisliative history oi tue
statute of lim:tations.




One ol the earlier gections on the statute of limitations,
section 110¢ was enacted by tne Revenue Act of 1926, Section
1106(a) crovided that:

The bar of the statute of linitations against the
Uniteu States in respect of any internai revenue tax
shall noc only operate to bar the remedy but shall
extinguish the tax liability; but no credit or refuncu
in respect of such tax shali be aliowed unless the
taxpayer has overpaid the tax. Tnhe bar of the statute
of limitations acainst the taxpayer in respect oi any
interna. revenue tax shall not only operate to bar the
rewedy but shalli entincuisn the liaopility; but no
col.ection «n respect of such tax shelli be mace uniess
tile taxgayel nas underpaic the tax,

Althougn the sanguaye of the statute proviaed tnat the liaviiity
WOUld be extincuisbhed, there were stiil coudts recarding the
efiect of tne per of the statute of iimitations when paynentso
were maug veiuntalily. There was algo question of whetner a
taxpayer cou.d recover amounts palu after the statutory perioc 1ii
he owved tnat amount. To alleviate these doubts Congress enacted
secriong 607-0605 of tlhie Revenue Act of 19Z8, retroactivery
repealing section 1106,

Section 607 dealt witnh tne efifect of thne expiration of tlie
perio¢ c¢i limitations against the government. It provided that
any tax ascessew ¢r paud after the expiration of the pericu cof
limztations zhall we consicered an overpayment., The legisiative
history of section 007 found in 5. Rep. Me, 860, 70th Cong., 1st
Sessz, point:s out that it is imnaterical whether the raynent wawo
vocluntary or invoiuntary, dguress is of no significance in
cetermining the rioht to recover an amcunt paiu after the statute
nas run.  Section €401(a) is simiiar teo section 607 of the 192t
Lct.,

In Diamond Gajygner, the Court heia "any paymuent oy a
taxpayer cf a baired tax liability whether voiuntary or
involunta.y, auivazticelly becomes an 'overpaywent' and hence
subject to mandatory refuna." Tune Service has tarken & sligihtliy
different position on whether any payment madce after the statute
of limitations has expired 1s an "overpayment" anc subject to
mandatory refund. As discussed in G.C.li.s 33320 anao 33176, and
later ciarified in G.C.l. 33699, the Serv.uce's position is that
any voluntary payments magdge after the statute has expired, and
pursuant tc a closing agreement or an amended return, are not
refundable. This position appears to be based upon a paragraph
of the lecisiative history c¢f section 607. 1In the Senate Finance
Committee Repcrt, it states that, "neither section 607 or secticn

fE——



608 asplies to cases which have been ciosed oy a final agreemch
under section 1106 {b) of the 1926 Act or secticn 606 of the n
bill."

G.C.l. 33369 clarifies G.C.li. 33320 by wpointing out that
the earlier G.C.li.'s hoiding was based upon the assumption that
the payment was voiuntary and a ¢10sing agreement was executec.
G.C.M. 33599 distinguishes Qigggng_ﬁgggngg from the situation
describeu in G.C.!M, 33320. In Diamond, the Commissioner sought
to ccllect a tax liability; there was no veoliuntary remittance oy
the tazpaver as in CG.C.l.. 33320. However, G.C.li, 33365 ccues to
the conclusion that & cliosing acreement should not ve usew to
attem;t to obte:n paynent for any barred years., It provices:

e net effect of the Coce provisions, the

uces and Ch eL Counsel letters appioved 1n
C.li. 23176 is to sugcest supstantial coukt

t the Commisgioner coulu assess anc
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ct the tax iliapliity uveteriiinec by a
agreement executed subseguent to tne
ion of the periog c¢f limitations on
nent.
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e Lu not pelieve an argument snouxd be made that & taxpayer
1s right t¢ & statutory protection the code provices,
tfe:n i & proviuion in the code te o s0. For exanple,

n G213 (<) a;;ow; & taupayer tc walve the restrictions on
rent anc co_.ection imposec on the Government by section
There 1s a similar Prov_g‘un in the TEFRA parthnersihi,
e Section 6225(a) prohibits assessment and coliecticen
150 ciays after the notice of final partnership adjuctment we:s
2alied and if a proceeding is begun in the Tax Court, until tnet
decision is finai. Sectaion 6zZ4(b)(l)(B) allows & partner to
waive this restriction. There is no provision waiving the
limitetione on assessment for section 6501 (a) or section 6zz%(a}.
The period of limitations can be extendea but not waived.
Therefore, & closing agreenent walving the period of liwitationg
fcr assecssment shoulc not be used for years barred by the statute
Gf limitation. ’
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Shoulcd you have any gueéstions regarcing this nemorandus,
please contact Marsha Keyes at FTS 560-4174.

LARLEUE GROSS

Tax Sheiter Branch




